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DISTRICT COURT. CITY AND COUNTY OF DENVER. STATE OF COLORADO

Case No. 94 CV 5459 Courtroom 7

CONSENT DECREE AND ORDER

SUNNYSIDE GOLD CORPORATION.,

Plaintiff.

COLORADO WATER QUALITY CONTROL DIVISION OF THE COLORADO
DEPARTMENT OF PUBLIC HEALTH AND ENVIRONMENT,

Defendant.

RECITALS

WHEREAS. Sunnvside Gold Corporation ("SGC"), a subsidiary of Echo Bay Inc.. 1s a
corporation duly organized and existing under the laws of the State of Delaware and having its
principal place of business in San Juan County, Colorado.

WHEREAS. the Colorado Water Quality Control Division ("Division") is an agency of
the State of Colorado duly created pursuant to section 25-8-301 of the Colorado Revised
Statutes (1988) as part of the Division of Administration, Colorado Department of Public
Health and Environment. The Division's duties include the administration and enforcement of
the water quality control program adopted pursuant to the Water Quality Control Act. C.R.S.

§ 25-8-101 (1989) ("Act").





WHEREAS, SGC owns an inactive mining property in San Juan County, Colorado.
near the City of Silverton, commonly referred to as the Sunnyside Mine ("Mine").

WHEREAS, SGC undertook mining operations at the Mine for approximately six
years, from 1985 to 1991, although the Mine has operated under other owners for many
decades.

WHEREAS, SGC holds two Colorado Discharge Permit System ("CDPS") permits
authorizing the discharge of pollutants from the mine, in accordance with numeric effluent
limits and other conditions. CDPS Permit No. CO-0027529 authorizes the discharge of Mine
water through the Mine's main access portal, commonly referred to as the American Tunnel,
to Cement Creek. SGC does not own all of the property drained by the American Tunnel.
CDPS Permit No. CO-0036056 authorizes the discharge of Mine water through a secondary

access portal, commonly referred to as the Terry Tunnel, to Eureka Gulch. SGC continues to
be bound by the terms and conditions of its CDPS permits and _continues to treat Mine water
flows. Treatment includes creation of treatment residues which are periodically dredged and
disposed of at SGC's existing tailings pond.

WHEREAS, SGC holds CDPS Permit No. CO-0000426, for the Mayflower Mill,
which authorizes the discharge of pollutants from the Mayflower Mill tailings piles to the
Animas River in accordance with numeric effluent limits and other conditions.

WHEREAS, SGC also holds the following CDPS stormwater permits:
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(1) COR-040052 - American Tunnel Stormwater: authorizes discharges composed
entirely of stormwater trom the site to Cement Creek in accordance with the site Stormwater

Management Plan ("SWMP")

(2) COR-040053 - Ross Basin-Brenneman Vein Project Stormwater: authorizes
discharges composed entirely of stormwater from the site to Cement Creek in accordance with
the site SWMP.

(3) COR-040054 - Mavtlower Mill Stormwater: authorizes discharges composed
entirelv of stormwater from the site to the Animas River in accordance with the site SWMP

4) COR-040055 - Eureka Millsite Stormwater: authorizes discharges composed
entirely of stormwater from the site to the Animas River in accordance with the site SWMP.

(5) COR-040056 - Midway Millsite Stormwater: authorizes discharges composed
entirely of stormwater from the site to the South Fork of the Animas River in accordance with
the site SWMP.

(6) COR-040057 - Ransom-White Star Tunnel Stormwater: authorizes discharges
composed entirely of stormwater from the site to the South Fork of the Animas River in
accordance with the site SWMP.

(7) COR-040058 - Terrv Tunnel Stormwater: authorizes discharges composed
entirely of stormwater from the site to Eureka Creek in accordance with the site SWMP.

(8) COR-040059 - Mayflower Mine Stormwater: authorizes discharges composed

entirelv of stormwater from the site to Arrastra Creek in accordance with the site SWMP.





(9  COR-040060 - Sunnyside Basin Stormwater: authorizes discharges composed
entirely of stormwater from the site to Eureka Creek in accordance with the site SWMP.

(10)  COR-040061 - Gold Prince Mine Stormwater: authorizes discharges composed
entirely of stormwater from the site to Placer Gulch in accordance with the site SWMP.

(11)  COR-040063 - Gold Prince Mill Stormwater: authorizes discharges composed
entirely of stormwater from the site to the Animas River in accordance with the site SWMP.

WHEREAS. SGC also holds Mined Land Reclamation Permit No. M77-378 ("MLR
Permit") pursuant to the Colorado Mined Land Reclamation Act, C.R.S. § 34-32-101 (1995)
("MLRA").

WHEREAS, Pursuant to the MLRA and MLR Permit, SGC has been in the process of
final reclamation of the Mine, the Mayflower Mill, and the tailings impoundments at the
Mavflower Mill for several years. The final reclamation plan (the "Reclamation Plan"),

submitted by SGC to and approved by the Cclorado Mined Land Reclamation Board, includes

WHEREAS, the Division of Minerals and Geology ("DMG") recommended, and the

Mined Land Reclamation Board approved, a technical revision to SGC's Reclamation Plan on

November 18, 1993, specifying the details and conditions for the installation of the

underground bulkheads.





WHEREAS. DMG's approval included in its rationale that indefinite or perpetual mine
drainage treatment was not desirable for final reclamation and that hydraulic seals offer the
best alternative tor final mine site reclamation. The DMG approval rationale also stated that
the physical setting of the Sunnyside Mine appeared to be ideal for a hydraulic sealing scheme.

WHEREAS. the Mined Land Reclamation Board's ("MLRB") approval of the technical
revision specifically noted the disagreement between the WQCD and SGC regarding SGC's
legal responsibility for CDPS permiting of seeps and springs after the sealing of the mine
workings. The MLRB required that anv measurable change in water quality or quantity in the
seeps and springs of the drainages surrounding the Mine be monitored and reported to DMG
and to the WQCD, required that SGC contact the WQCD in the event of any such measurable
change to determine if a new or existing discharge permit for the Mine is necessary, and stated
that responsibility for enforcement of potential discharge permit compliance problems would
rest with the WQCD.

WHEREAS. since the American Tunnel was extended to the Sunnyside Mine workings
in the 1950's, and today. most water in and nearby the mine area has flowed in part out of the
ground through naturally occurring seeps and springs and has flowed in part through the Mine
workings and American Tunnel to Cement Creek. Water has also historically drained through
the Terrv Tunnel to Eureka Gulch. Since at least 1985, flows from the American and Terry
Tunnels have been treated at treatment plants prior to discharge in accordance with CDPS

permits.





WHEREAS, installation of these bulkhead seals will impound water behind the
bulkheads, eventually flooding the Mine, and at some time subsequent to initial Mine flooding,
water. which is now discharged through the American Tunnel and Terry Tunnel portals
pursuant to the CDPS Permits, may flow through underground fractures and fault systems
which may form seeps and springs which discharge into surface waters.

WHEREAS, the Parties dispute whether or not the seeps and springs which may ‘x
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emerge or increase following installation of bulkhead seals in the American and Terry Tunnels

would be subject to the permit requirements of the Act. The Division's position is that any
such seeps or springs could be enforceable against SGC as violations of the Act as the
discharge of pollutants to state waters from a point source without a permit. SGC's position is
that any such seeps and springs would not be subject to the permit requirements of the Act

because they would not constitute the discharge of pollutants by SGC from a point source.

WHEREAS, SGC filed a Complaint for Declaratory Relief in this case against the
Division requesting that the Court determine the applicability of the permit requirements of the
Act so that final reclamation could proceed.

WHEREAS, the Parties desire that reclamation of the Mine proceed to completion.

WHEREAS, SGC desires termination of CDPS Permits No. CO-0027529 and CO-
0026056.

WHEREAS, to resolve this dispute, to allow SGC to proceed with final reclamation of ‘
the Sunnyside Mine, to provide for closure of the American and Terry Tunnels by hydraulic

seals. to provide for mitigation of certain other historic mining conditions, to protect the
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waters of the State of Colorado. and to provide for the final termination of CDPS Permits No
C0-0027529 and CO-0036056, the parties agree o the terms and conditions of this Consent
Decree. For purposes of settlement. they do so without trial of anv facts or legal issues.
Except as set forth in this Consent Decree. the parties neither admit nor deny any factual
allegations related to the closure of the American and Terry Tunnels; nor do the parties
concede any disputed legal issues which have been or could have been raised in this litigation.

WHEREAS. the Parues agree that the terms. conditions. and undertakings herein will
create mutual contractual rights and obligations between the Parties.

WHEREAS, the Parties consent and agree to the entry by this Court of this Consent
Decree and Order.

NOW THEREFORE IT IS HEREBY ORDERED. ADJUDGED AND DECREED AS

FOLLOWS:
[ JURISDICTION
l. This Court has jurisdiction over the Parties and the subject matter of this action
and decree.

II. PARTIES BOUND AND FINDINGS
2. Upon entry, this Consent Decree will apply to and be binding upon each of the
Parties. and upon any successors in interest and assigns. The undersigned representatives of

the respective Parties certify that they are fully authorized by the Party whom they represent to





enter into the terms and conditions of this Consent Decree. to execute this Consent Decree.
and to legally bind that Party to the terms and conditions of this Consent Decree .

3. The Parties agree, and the Court finds. that the settlement embodied in this
Consent Decree is lawful under the Act. is consistent with the purposes of the Act, and is

intended to protect the waters of the State of Colorado.

[II. DEFINITIONS
4. Words used in this Consent Decree that are defined in the Colorado Water

Quality Control Act, C.R.S. § 25-8-101 ("Act") or regulations promulgated pursuant to the
Act ("regulations") are defined, for purposes of this Consent Decree, as defined in the Act and
regulations. Other words used in this Consent Decree are to be taken and understood in their
ordinary sense unless this Consent Decree indicates that a different meaning was intended.
Whenever the following terms are used in this Consent Decree, together with all documents
appended hereto. the following meanings apply:

a. "Consent Decree” means this document when entered by the Court and
in effect, all appendices attached hereto, and any future amendments hereto.

b. "Division" means the Water Quality Control Division of the Colorado

Department of Public Health and Environment.

C. "DMG" means the Division of Minerals and Geology of the Colorado

Department of Natural Resources.

IRYig 5298 8

-





d. "Fleld Season” means any annual construction season so long as the

Consent Decree has been entered by the Court prior to June | of that calendar vear.

e. “Parties” collectivelv means the Water Quality Control Division of the
Colorado Department ot Public Health and Environment and Sunnyside Gold Corporation.
"Party" means either of the Parties.

f “Mitigation Project Site” means any one of the locations for the
mitigation projects described in Appendix B. which includes "A”" list and "B" list projects and
anv additional mitigation projects agreed to by the Parties pursuant to this Consent Decree.

g. "Reclamation Standards” for purposes of the mitigation projects, means
sections 3.1.5 (materials handling). 3.1 9 (top soiling), 3.1.10 (revegetation), and 3.1.11
(buildings and structures) of the rules of the Mined Land Reclamation Board, 2 CCR 407-1 as
thev exist at the time this Consent Decree is entered by the Court.

h "Reference Point” means the water quality monitoring station A-72
located on the Animas River. below its contluence with Mineral Creek, below Silverton.
Colorado. Itis also known as USGS Gage Site No. 09359020 and as the Water Quality
Control Division's River Pollution Svstem ("RPS™) No. 82. The function of the Reference
Point under this Consent Decree 1s described in paragraph 14 and in Appendix A attached
hereto.

L. “Reference Water Quality" is defined as it is in Appendix A.

J. "SGC" means Sunnyside Gold Corporation.





k. "Work" means all remedial, mitigative, corrective, and other actions.
schedules, plans, terms, and conditions prescribed by or described in this Consent Decree.

documents appended hereto, and any future amendments hereto.

l. “Work Plan" means any one of the plans for remedial or mitigative
work. either attached to the permit for mitigation projects which is attached as Appendix C to
this Consent Decree, or submitted by SGC to the Division for approval pursuant to this

Consent Decree.

m. "WQCD" means the Water Quality Control Division of the Colorado

Department of Public Health and Environment.

V. COMMITMENTS OF THE PARTIES

S. Performance and Financing of the Work, SGC will perform. or cause to be
performed. the Work agreed to in this Consent Decree. SGC may undertake any portion of
the Work through qualified consultants or contractors designated by SGC, provided that no
such designation will relieve SGC of any of its obligations under this Consent Decree. SGC
will timely finance the Work. SGC will complete thé Work in accordance witﬁ the
Reclamation Standards of the Colorado Division of Minerals and Geology ("DMG") and the
Work Plans.

a. SGC will reimburse to the State of Colorado the actual costs for time

spent for inspection of the Work performed pursuant to the Consent Decree at a rate of $33.33

per hour, and associated expenses, up to a maximum of $3,100 per mitigation project. SGC
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will pay the amounts billed to it within thirty (30} days of receipt of those bills. as directed by
the Division.

6. Maintaining Water Quality. SGC will carry out the Work required under this
Consent Decree in a manner which is intended to maintain water qualitv in the Animas River
at the Reference Point. as set forth in Appendix A hereto. SGC will monitor water quality at
the Reference Point as required in paragraph 10 and staustically compare analvtical results 1o
the Reference Water Quality using the methodologyv set forth in Appendix A. SGC will
respond to a statistically identified deterioration in water quality at the Reference Point as set
forth in Appendix A. The Reference Point will not be a permit compliance point.

7. Monutoring and Completion. SGC will perform the monitoring described 1n
paragraph 10, and. unless this Consent Decree is prematurely terminated. will certify that «t
has fulfilled the criteria for completion set forth in paragraph 14.

8. State Oversight and Obligauons. The Division will at any time have the right
to inspect any Work required of SGC under this Consent Decree and. upon request bv SGC.
the Division will request that DMG inspect any of the mitigation projects to determine whether
the reclamation Work has been completed in accordance with the Reclamation Standards of
DMG and the Work Plans.

a. Within thirty days of receipt by the Division of certification by SGC that
it has completed a mitigation project or projects, the Division will request that the Work be
inspected. Within thirty days after the Work has been inspected and a report provided to the

Division. the Division will in writing either confirm that SGC has completed that mitigation





project or projects according to the approved Work Plans and the Reclamation Standards of the
Division of Minerals and Geology or provide to SGC a written statement of the reasons why
the Division believes that SGC has not done so. If the Division requests that DMG perform
the inspections and DMG declines to do so. the Division will perform the inspections.

b. Within sixty days of a request by SGC, the Division will complete a
Permit Termination Assessment pursuant to Section VIII of this Consent Decree.

C. Within sixty days after a Division determination of a Successful Permit
Termination Assessment pursuant to Section VIII, the Division will, in accordance with then-
existing procedures, commence termination of CDPS Permits No. C0O-0027529 and CO-
-0036056 and any obligatidns of SGC thereunder and will complete termination in a reasonable
time as permitted by its procedures. If not already accomplished, the Division will terminate
the mitigation projects permit or pennité and SGC will have no future obligations thereunder.

The Division agrees, based on the facts of this case, that after a Successful Permit Termination

Assessment and termination of these permits  RSvRRHE

5$6tspeings which emerge or increase in the
gas.following installation gne-elosasessd,

d. The Division will terminate CDPS stormwater permit COR-040061
(Gold Prince Mine) and that portion of CDPS stormwater permit COR-040052 (American
Tunnel) covered by a mitigation project when the mitigation projects for those sites are

confirmed by the Division to be completed pursuant to paragraph 8a. Termination of other
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SGC stormwater permits will be governed by applicable regulations and not by this Consent

Decree

Vo SUMMARY OF WORK

9 SGC. in consideration of the mutual undertakings set forth in this Consent

Decree. agrees 10 pertorm the following Work:

a American Tunnel/Terrv Tunnel

During 1996. SGC will complete the seals permitted in the MLR Permit. and
will close the valves at the Terrv Tunnel and at the property line in the American Tunnel.
Once the valves are closed. 1t is predicted that the mine pool will start to build and will
eventually reach physical equilibrium. SGC will monitor the mine pool height. The mine
pool will be considered o be at phvsical equilibrium when the rate of rise of the mine pool has
leveled off. as defined bv murual agreement between SGC and DMG pursuant to the MLR
Permit. Notice that equilibrium has been reached. as determined under the MLR Permit. will
be provided by SGC to the Division within thirty days of such determination. Once the pool s
at equilibrium. and after the two-vear observation period required by the MLR permit. SGC
will grout the valves and pipes in the bulkhead seals in the American and Terry Tunnels and
place additional hydraulic seals downstream of the property line seal to eliminate the American
Tunnel portal discharge and to allow final reclamation of the surface facilities as required by
SGC's MLR Permit. Additional DMG approvals will be necessary for such further seals.

SGC may also place infiltration controls to preclude water from entering the American Tunnel.





Should maintenance of the portion of the American Tunnel downstream of the SGC property
line seal and treatment of the American Tunnel discharge be undertaken by the property owner
or other parties. then SGC will be released from any continued CDPS permit obligation at the
American Tunnel.

b. Mitigation Projects

SGC will undertake and timely complete mitigation projects as set forth in
Appendix B. It is anticipated that completion of these projects will allow for final termination
of CDPS Permits No. C0-0027529 and C0-0036056 while maintaining the Reference Water
Quality in the Upper Animas Basin. SGC will complete all of the "A" List projects. Unless
this Consent Decree is prematurely terminated pursuant to Section [X. SGC also will complete
as many of the "B" List projects and additional mitigation projects as are necessary for
achievementbof permit.temlination pursuant to paragraph 14. SGC will have fulfilled its
obligations with respect to each mitigation project when such project has been confirmed by
the Division to be complete pursuant to paragraph 8a irrespective of subsequent water quality
changes following such confirmation. Work Plans for each of the mitigation projects on the
"A" and "B" lists are included in Appendix C and are hereby approved by the Division.

c. Cement Creek/Treatment Facility

To ensure against near-term adverse impacts on the Animas River from
plugging of, and cessation of water treatment at, the American Tunnel, SGC will create a
temporary water quality treatment "cushion” within the Upper Animas system to offset

‘potential additional pollutant loading. During implementation of the mitigation projects, SGC





will divert stream flow from the mainstem of Cement Creek (including the North Fork of
Cement Creek) to the current water treatment svstem for treatment. Upon valve closure at the
Terry Tunnel and at the property line 1n the American Tunnel. SGC will adjust the American
Tunnel treatment facility as necessaryv to accommodate the remaining flow from the lower
American Tunnel and the diverted flow from Ceme’m Creek. This stream diversion will be
regulated in volume from essenually all stream flow in low-flow months up to the equivalent
stream flow lost to the treatment svstem due to mine sealing during high flow. This diversion
will be momnitored and controlled to manage impacts at the Reference Point. Following
completion of all mitigation projects on the A list. SGC may reduce or eliminate the treatment
of Cement Creek at the American Tunnel treatment piant. SGC will notify the Division ten
business days prior to substanually reducing the quantity of flows being treated relative to the
treatment plant capacity. In its notice to the Division. SGC will provide its analysis that water
quality will be maintained at the reference point (A72) with the decreased treatment of Cement
Creek tlows. and the amount that it intends to reduce these flows. The water treatment facility
will remain in operational condition until a Successful Permit Termination Assessment
pursuant to paragraph 14. Upon permit termination, the facility will be dismantled and the

treatrnent ponds and surface disturbances reclaimed in accordance with SGC's DMG permit.

VI. MONITORING
10. Monitoring Requirements. As long as the Consent Decree is in effect. or unless

otherwise agreed in writing between the parues, SGC will monitor the following sites

L





according to the frequencies below. Each of these sites will be monitored for the following
parameters: dissolved zinc, dissolved iron, dissolved aluminum. dissolved manganese.
dissolved cadmium, dissolved copper, sulfate, hardness and pH. Analysis of these parameters
will be conducted using methods capable of detecting concentrations at or below the following:
dissolved zinc: 10 ug/l; dissolved iron: 50 ug/l; dissolved aluminum: 50 ug/l; dissolved
manganese: 50 ug/l; dissolved cadmium: 1.0 ug/l; dissolved copper: S ug/l; sulfate: 5 mg/l.
The monitoring requirements of this Consent Decree are separate and in addition to any
monitoring requirements of SGC's CDPS permits and MLR permit.
a. SGC Permitted Area
(i). American Tunnel Influent to Wastewater Treatment Facility -

Sampled monthly until no flow exists or permits are terminated. Weekly flow measurements
will be taken until no flow exists or permits are terminated.

(i).  Cement Creek Influent to Wastewater Treatment Facility -
Sampled monthly while Cement Creek is diverted. Weekly flow measurements will be taken

until the diversion stops.

(iii). American Tunnel Treatment Facility Effluent (CDPS Permit No.

C0-0027529 Outfalli 004A) - Sampled monthly.

(iv). Cement Creek below its confluence with the American Tunnel
effluent (known as water quality monitoring station C-20) - Sampled monthly until Cement

Creek diversion and treatment of American Tunnel waters ceases.
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tv).  Terry Tunnel Wastewater Treatment Facility Influent - If flow
exists. inflow will be sampled monthly. when accessible, unul no flow exists or permits are
terminated. Weeklv tlow measurements will be taken when accessible until no flow exists or

permits are terminated.

(vi).  Terry Tunnel Wastewater Treatment Facility Effluent - [f
treatment 1s required due to tlow trom portal. effluent will be sampled. when accessible.
monthly until no tlow exists.

(v, Monntoring required by SGC's MLR permit will continue until
SGC is released from 1ts obligations by DMG. Monitoring required by SGC's CDPS permits
will continue unul SGC 1s released from those permit obligations.

b. Mitigation Sites. The recetving stream, both upstream and downstream
of. and anv water flowing from. the mitigatiqn project sites identified below, will be
monitored starting n the first tield season of work activity at such project. and ending two
vears after each project is confirmed by the Division to be completed pursuant to paragraph
8a. or. if a "B" List project, at the time of either a Successful Permit Release Assessment
pursuant to paragraph 14 or a Premature Termination pursuant to Section IX. Four samples
will be collected vearly with at least one at high flow and at least two at low flow.

{1). Koehler-Longfellow Portal and Mine Waste Dump.

(i1).  Gold Prince Mine.

(1i1).  Columbus Mine.

(iv). London Mine.





C. Water quality at the three stream mouth locations identified below will
be monitored by SGC every other month. Water quality monitoring at these sites will be done
within 24 hours of a water quality monitoring event at the Reference Point. These three sites
are currently monitored for stream flow by the USGS with funding provided by the Southwest
Colorado Water Conservation District. If this USGS stream flow monitoring ceases for any
reason, SGC will measure and record a stream flow measurement with each sampling event.
[n the event that the stream gage at any of the stream mouth locations is frozen or tnoperable.
flow may be estimated based on a suitable correlation with a reference gage.

(1). Water quality monitoring station A-68 on the Animas River
above its confluence with Cement Creek, also known as USGS Gage Site No. 09358000.

(i1).  Water quality monitoring station C-48 on Cement Creek above its
confluence with the Animas River, also known as USGS Gage Site No. 093358550.

(u1). Water quality monitoring station M-34 on Mineral Creek above
its confluence with the Animas River, also known as USGS Gage Site No. 09359010.

d. Water Quality Reference Point. Water quality at the Water Quality
Refereﬁce Point will be sampled at the frequency set forth in Appendix A. If requested by the
Division, SGC will give a one-day notice of a monitoring event and will split samples with a
Division representative who may be present.

e. SGC ‘will report results of the required monitoring to the Division by the
28th day of the month following SGC's receipt of those monitoring results. If SGC monitors

any parameter more frequently than specified at the agreed locations within the basin using





approved test procedures. the results of that monitoring will also be reported to the Division.

VII. SCHEDULE

11, SGC will complete the seals in and close the valves at the Terrv Tunnel and at
the property line in the American Tunnel during the 1996 construction season. Treatment of
Cement Creek and alkaline injection mto the Mine pool (weather and conditions permitung)
will begin concurrently with valve closure in the American Tunnei. The other miugaton
projects will start within thirty davs of valve closure in the American Tunnel and treatment ot
Cement Creek. Construction is confined to summer and fall months due to the heavy winter
snowfalls that occur in the Upper Animas Basin.

The "A" List of primary projects will be substantially completed within the first two
Field Seasons. Monitoring w1l begin concurrently with the commencement of Work by SGC
under the Consent Decree. ['pon completion of the "A" List projects. SGC will then
implement as many of the "B" List projects. as needed. All "A" and "B" List projects
required to maintain the Reference Water Quality will be completed in four Field Seasons [f
additional mutigation projects are agreed to by the Parties pursuant to paragraph 13. a schedule

for those projects will be agreed to by the Parties.

VIIl. PERMIT TERMINATION ASSESSMENT
12. Permit Termination Assessment, At any time following completion of all ot

the mitigation projects on the “A™ List, SGC may submit an application for a Permit





Termination Assessment, certifying that in its professional judgment all of the criteria of

paragraph 14 have been fulfilled.

a. [n the event that the Permit Termination Assessment criteria of
paragraph 14 below are met. the Consent Decree Completion provisions of Section X will
apply.

b. In the event that the Permit Termination Assessment criteria of
paragraph 14 below are not met, the Division will specify in what respect the criteria have not
been met. SGC will then determine whether to continue with this Consent Decree by
identifying and undertaking additional mitigation projects on the "B" List of Appendix B,
whether to undertake additional projects not on the "A" or "B" lists, or whether to proceed to
premature Consent Decree termination pursualn to Section IX.

13.  Additional Remediation Measures. In the event that the Permit Termination
criteria of paragraph 14 below are not met following completion of all the mitigation projects
on both the "A" and "B" Lists, within sixty days after the Division notifies SGC of such a
determination, SGC will notify the Division whether or not it intends to proposé additional
remediation projects which are anticipated to have a positive impact on the water quality of the
Animas River. If SGC determines that it will propose additional such projects, it will submit
proposed Work Plans for such projects to the Division within sixty days of the notification or
within a reasonable time frame based on the accessibility of the site for planning and the
complexity of the project. These Work Plans will be in substantially the same form and will

contain all of the types of information contained in the Work Plans approved by the Division





tor the projects listed in Appendix B. Within sixty days of SGC's submittal of Work Plans.
the Division will noufy SGC whether 1t approves or disapproves such Work Plans. and if it
disapproves. will state its reasons. The Division will not unreasonably withhold 1ts approval
[f additional projects are approved. a permut for such projects will be issued by the Division.
14 The Duvision will determine that there has been a Successful Permit

Termination Assessment if all of the following criteria are met:

a. Five vears have elapsed from the date of valve closure at the American
Tunnel property line plug.

b Two vears have elapsed since notice of mine pool equilibrium hés been
given pursuant to Paragraph 9a.

C. Valves and pipes in the seals in the American and Terry Tunnels have
been grouted.

d. Hvdrologic controls and seals eliminating flows from the lower

American Tunnel portal have been completed. os{i,'%:@ETP%S*Péf'hﬁf No. C0O-0027529. for water .
treatment at the American Tunnel. will have been accepted by another party or pames.m

e. All projects on the "A" List are confirmed by the Division to be
complete pursuant to paragraph 8a.

f. Treatment of Cement Creek has ceased.

g. [t is demonstrated in accordance with Appendix A that the Reference

Water Qualitv is being maintained without continued treatment of Cement Creek.





i5. The Division will determine that there has been a Failed Permit Termination

Assessment if any of the criteria listed in Paragraph 14 above are not met.

IX. PREMATURE TERMINATION OF CONSENT DECREE

16. This Consent Decree may be prematurely terminated:

a. By SGC., only after completion of all of the projects contained on the
"A" List, if SGC determines that a Successful Permit Termination Assessment pursuant to
paragraph 14 is not feasible.

b. By the Division, only if SGC is not implementing the mitigation projects
in accordance with the schedule established in this Consent Decree, or is not performing the
mitigation projects in a workmanlike manner or in accordance with the Reclamation Standards
of DMG and the Work Plans.

17. If either Party determines to prematurely terminate this Consent Decree,
notification will be made and written explanation provided to the other party and to the Court
at least sixty days prior to the effectiv¢ date of the termination.

18. If this Consent Decree is prematurely terminated, SGC will treat any flow from
the American Tunnel and the entire flow of Cement Creek up to a treatment capacity of 1800
gallons per minute in accordance with its CD.PS permit for a period of thirty months
thereafter. SGC's agreement to continue treatment of Cement Creek flows for thirty-month
period after premature termination of this Consent Decree is made without conceding any legal
responsibility other than that created by this Consent Decree to do so or any responsibility
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other than that created by this Consent Decree for water quality conditions after placement of
seals within the Mine. SGC specifically reserves any legal positions that it may have with
respect to such issues. and nothing in this Consent Decree shall be construed as an admission

Or concession on such issues.

19. In the event that this Consent Decree is prematurely terminated, CDPS Permits

No CO-0027529 and CO-0036056 will remain in effect.

20. In the event of a Successful Permit Termination Assessment pursuant to
paragraph 14, the Consent Decree will be deemed completed. at which time (a) CDPS Permits
No. CO-0027529 and CO-0036056 will be terminated, (b) SGC's mitigation projects permit or
permits will be termunated. (¢) SGC will be released from the financial surety requirement of
paragraph 25, and (d) the Court's jurisdiction will cease. Notice of termination of these
permits and Agreement Completion will be provided by the Division to SGC and to the Court.

21 Public notice of termination of permits will be provided in accordance with the
Act and regulations.

7

22 The Division agrees. based on the facts of this case, that in the event of a

Successful Permit Termination Assessment and termination of these permits no future CDPS

point source permits will be required of SGC or its parent company for seeps or springs which
may emerge or increase in the Upper Animas River or Cement Creek drainages following

installation and closure of bulkhead seals in the American or Terry Tunnels.





XI. PERMITS
23. All permits issued by the Division to SGC will be issued in accordance with all
then-existing applicable statutes and regulations.
24, Permitting
a. Mitigation Projects Permit.. A water quality permit substantially in the
form of Appendix C will be issued by the Division to cover all of the mitigation projects
contemplated by this Consent Decree. This permit will be terminated when the mitigation
projects have been confirmed by the Division to be completed pursuant to paragraph 8a, and
there will be no continuing obligation of SGC to maintain water quality permits or treatment at
the mitigation project sites.
b. CDPS Permits Repewal, SGC will continue to operate the American
Tunnel water treatment facilities until they are no longer necessary to maintain the dissolved
zinc criterion at the Reference Point pursuém to Appendix A. Diversion of Cement Creek
waters, which are different in character from mine water, may bring altered conditions into the
American Tunnel water treatment system. Since the fourth quarter of 1993, SGC has passed
all chronic Whole Effluent Toxicity (WET) tests at the Instream Waste Concentration (IWC)
ratio. which demonstrates that the treated mine water discharge has not been toxic. SGC's
renewal American Tunnel permit will not include WET testing after treatment of Cement
Creek flow begins. The Division determined that if current treatment levels are maintained

and Cement Creek flows are treated, downstream aquatic life uses will be protected. Effluent





limitations in the American Tunnel discharge permit will continue to be based on BAT

standards untl the permit 1s terminated.

(@}

Qther Permits. All activities undertaken by SGC pursuant to this
Consent Decree will be undertaken in accordance with the requirements of all applicable local.
state and federal statutes. regulations. and ordinances. SGC will make timely application for
any necessary permits or certifications. [f other environmental permits are required for the
mitigation projects. such as Secuon 404 permits or “reclamation only” MLR permits. the
Division will cooperate with SGC in obtaining such permits from the appropriate agencies so
that the projects can go forward 1n a umely fashion. If necessary permits for an "A" List
project are ultimatelv denied by the responsible agency. that portion of the mitigauon project
will be deleted from the requirements of the Consent Decree. and an additional mitigation
project will be implemented in 1ts place. Work plans for any such projects will be submitted

to the Division in accordance with paragraph 13.

XII. FINANCIAL SURETY
25 Not later than thirty days after entry ot this Consent Decree. SGC will provide
financial surety in the amount of $5,000.000 in the form of an irrevocable letter of credit. in
the favor of the Water Quality Control Division of the Colorado Department of Public Health
and Environment, issued by a federally chartered banking institution.
a The Division may draw on the letter of credit if SGC files for

bankruptcy or becomes bankrupt and discontinues treatment of water necessary to maintain

fa





water quality and may use the proceeds to protect the waters of the state by entering and
operating the treatment facility at the American Tunnel portal and disposing treatment residues
at SGC's existing tailings pond.

b. This letter of credit will provide that it is irrevocable for a minimum
initial period of one year and will be automatically extended for minimum additional one-year
periods unless at least ninety days prior to an expiration date, the issuing institution has
provided to the Division by registered mail or by courier, notice of its election not to extend
the letter of credit.

c. If the financial institution elects not to extend the letter of credit, not
later than forty-five days prior to its expiration, SGC will provide a letter of credit from an
alternate federally chartered banking institution, its effective date to be such that there is no
lapse of time in which there exists no financial surety.

d. The Division will be entitled, and the letter of credit will provide that
the Division will be entitled. to draw a draft under the letter of credit in the event that (1) the
letter of credit will terminate or expire within the next ten business days: and (2) the Division
has not received noticé from SGC that an alternate letter of credit has been provided. In the
event that the Division elects to draw any drafts under these circumstances, it will not be
entitled to retain or use any portion of the proceeds of the drafts unless the provisions of
paragraph 25a are met. Instead, the Division will immediately deposit all of the proceeds of
any drafts so obtained into one or more accounts. The amounts deposited in these accounts

will serve as surety for SGC's obligations pursuant to paragraph 25. The Parties will
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simultaneously enter 1nto an escrow agreement with respect o each account that contains
proceeds of the drafts on the same terms and condiuons as tor the above letter of credit. except
that SGC will be entitled to withdraw the escrowed amount immediatelv to the extent that it
provides a letter ot credit to the Division from an alternate financial institution pursuant to this
paragraph.

e. The Division will be entitled. and the letter of credit will provide that
the Division will be enutled. to draw a draft under the fetter of credit when uts draft is
accompanied by a signed statement by the Executive Director of the Colorado Department of
Public Health and Environment or their designated representative and the Attornev General of
the State of Colorado or their designated representative. certufving as follows:

We hereby certify that the State of Colorado 1s entitled to perform certain
actions pursuant to paragraph 25a and/or 25¢ of the Consent Decree entered
into by the State and Sunnyside Gold Corporation and the amount of the
accompanying draft under letter of credit no. . dated , 1S
anticipated or estimated to be necessary tor the State s pertormance of these
actions.

f. In the event that the Division draws upon the financial surety pursuant to
etther paragraph 25a or 25c above, the amounts will be placed n a custodial fund for its use
pursuant to this Consent Decree.

g. SGC may terminate the financial surety at any time following a

Successful Permit Termination Assessment pursuant to paragraph 14,

XII. EQRCE MAJEURE





26. Definition of force majeure. Force majeure is defined, for the purposes of this
Consent Decree, as an event, circumstance. or condition arising from cause(s) beyond the
control of the Party asserting these force majeure provisions that prevents the performance of
any obligation in this Consent Decree, or that causes delays in the performance of such an
obligation that cannot be avoided through the exercise of due care. Force majeure will not
include increased costs or expenses associated with the implementation of this Consent Decree,
or changed financial circumstances; or the failure to apply in a timely manner for any required
governmental permit, license, land use authorization or entitlement, or failure to make timely
provision of all information required therefor; or the failure of SGC to obtain access on
mitigation project sites not owned by it, thus preventing it from doing the project; or the
failure of SGC to obtain access for the Division on mitigation project sites not owned by it

pursuant to paragraph 34, thus preventing the Division from inspection of the project. Force

majeure for the Division will not include lack of agency financial or staff resources. '
27.  Effect of force majeure. A force majeure will excuse either Party from timely

performance of a particular obligation under this Consent Decree for that time during which

the force majeure is in effect.

XIV. ENEQRCEMENT OF CONSENT DECREE
28.  Remedies for Breach. In the event that either Party breaches any term or

condition of this Consent Decree, the nonbreaching Party may seek any appropriate relief in





this Court. including specific performance of obligauons under the Consent Decree and relief

pursuant to the contempt powers of this Court.

29 ' Ba v Peution. The obligations imposed by this Consent Decree
require the performance by SGC of actions which are reasonably designed to protect public
health. welfare and the environment. Any enforcement of the obligations imposed by this
Consent Decree constitutes, solely for the purposes ot 11 U.S.C. § 392(b)(5) (1988). the
enforcement of a judgment. other than a monev judgment, obtained in an action to enforce the
State's regulatory and police powers

30. ' w e, A ' ' Work Pla
In the event of conflict between any requirement. term. condition. or provision of this
Consent Decree and any requirement. term. or proviston of any Work Plan. or of any
appendix to this Consent Decree. or provision of any CDPS permut issued by the Division to
SGC. the requirements, terms. conditions. and provistons of this Consent Decree will control.
However. to the extent that such a permut is more specific than, or contains additional
requirements. terms. conditions, and provisions not included in this Consent Decree. those

requirements. terms. conditions. and provisions of the permit will be given effect.

XV. MUTUAL RELEASE AND COVENANT NOT TO SUE
31 v -Not-To-Sue. In consideration of the actions to be performed by SGC

under this Consent Decree. the®ivision covenants not to sue or to take administrative action

against SGC for seeps or springs which mav emerge or increase in the Upper Animas River or

[
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Cement Creek drainages following installation of bulkhead seals in the American or Terry
Tunnels, during the term of this Consent Decree and thereafter, if SGC fulfills the
requirements of the Consent Decree. there is a Successful Permit Termination Assessment
pursuant to paragraph 14 and permit termination is achieved. If this Consent Decree
terminates other than through termination of the permits, the Division covenants not to sue or
to take administrative action against SGC for actions taken or work performed by SGC
pursuant to the terms of this Consent Decree, provided that the Work was performed in a
workmanlike manner and in conformance with the Work Plans and DMG Reclamation
Standards. Specifically, the Division will not assert in any administrative or judicial action
that the acceleration of mine pool filling by injection of water, and the addition of alkalinity to

such water, has caused the mine pool to become a treatment facility subject to point source

discharge permit requirements.

XVI. INDEMNIFICATION
32. Indemnification of State by SGC. SGC agrees to hold harmless and indemnify
the State against all claims for damages by non-parties to this Consent Decree to the extent that
such claims arise from the acts or omissions of SGC, its agents, contractors, consultants, and
employees in carrying out the mitigation projects required by or undertaken pursuant to any
provision of this Consent Decree and its appendices. In consideration of actions to be
performed by DMG under this Consent Decree, SGC covenants not to sue DMG for activities

performed or not performed by DMG or related to this Consent Decfee.

-
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33 Nothing in this Consent Decree will be construed to limit the enforcement or
other authorities of the Division except as provided in this Consent Decree  Nothing 1n this

Consent Decree will be construed to limit the authority of anv other Department or Division of

the State of Colorado.

XVII. ACCESS
34 SGC will provide access to the mitigaton project sites owned hv SGC.
excluding office areas. to the State. 1ts Counsel. and such agents or consultants as the Atiornev
General or the Director of the Division may designate for monitoring the Work or the
conditions which are addressed pursuant to this Consent Decree. SGC will use its best etforts

to secure such access on mitigation project sites not owned by SGC.

XVIII. NOTICE TO PARTIES

(9]
wn

Any notice. communication, or certification to be given pursuant to this Consent
Decree will be in writing and will be given either in person or by certified mail. to the
following persons at the following addresses. or to such other persons or addresses as the
Parties may designate by providing written notice to the other party.
a. Notice to SGC will be given to:

William B. Goodhard. Manager

Sunnyside Gold Corporation

P.O. Box 777
Silverton. CO 81433

R





William C. Robb, Esq.
Dufford & Brown, P.C.
1700 Broadway, Suite 1700
Denver, CO 80290-1790

b. Notice to the Division will be given by providing copies to each of the

following:

J. David Holm, Director

Water Quality Control Division

Colorado Department of Public Health
and Environment

4300 Cherry Creek Drive South

Denver, CO 80222

Robert J. Shukle, Chief

Permits and Enforcement Section

Water Quality Control Division

Colorado Department of Public Health
and Environment

4300 Cherry Creek Drive South
Denver, CO 80222

Karen A. Kishbaugh
Assistant Attorney General
Natural Resources Section
Office of the Attorney General
1525 Sherman Street, Sth Floor
Denver, CO 80203
XIX. AMENDMENT OF CONSENT DECREE
36.  The Parties may jointly petition the Court for amendment of this Consent
Decree. Any amendment to any portion of this Consent Decree or any of it appendices must

be in writing, must be approved by Court order, and will have as its effective date the date

such order is entered by the Court or such other date as the Court may order.





XX N ) /

tad

This Court will
retain jurisdiction over this Consent Decree for the purpose of resolving anv disputes
regarding the interpretation or requirements of this Consent Decree and to resolve any disputes
which may arise between the parties pursuant thereto. Any such dispute may be brought
betore the Court by a written motion from either party and the procedure for resolution of the

dispute will be determined by the Court.

XXI. VED
38. This Consent Decree shall become effective upon the date of its entrv by the
Court.
XXII. GOVERNED BY COLORADO AW
39. The Consent Decree will be governed by the laws of the State of Colorado and

will be interpreted consistent therewith.

XXII. LIST OF APPENDICES
40, Listof Appendices.
A. Definition of water quality reference point,
B. List of mitigation projects;

C. Permit for mitigation projects with attached Work Plans:

()
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D. Renewal CDPS Permit No. CO-0027529.

+4 7‘4
SO ORDERED this % day of /"t ™/ , 1996.

/5l 77%&&/ o

District Court Judge J
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The undersigned parties hereby consent to the entry by the Court of this

Consent Decree in the case of Supnyside Gold Corporauon v. Colorado Water Quality Control
Division, Colorado Department of Public Health and the Environment. # 94 CV 5459, District

Court. City and County of Denver

DUFFORD & BROWN, P.C.

SUNNYSIDE GOLD CORPORATION

Wt C odd— A 0d il

William C. Robb. 5898
1700 Broadwav. Suite 1700
Denver. CO 80290-1701
Telephone: 1303) 861-8013

ATTORNEYS FOR SUNNYSIDE GOLD
CORPORATION

OFFICE OF THE ATTORNEY
GENERAL

GALE A. NORTON

Anornev General

TIMOTHY M. TYMKOVICH
Solicitor General

JENNIFER L. GIMBEL
Deputy Attorney General
MARTHA E. RUDOLPH

First Assistant Attorney General

Karen A. Kishbaugh, 18866* j

Assistant Attcrney General
Narural Resources Section

ATTORNEYS FOR WATER QUALITY
CONTROL DIVISION

1523 Sherman Street, Sth Floor

Denver. CO 80203

Telephone: (303) 866-3072

*Counsel of Record

4]

Richard C. Kraus. President

COLORADO DEPARTMENT OF
PUBLIC HEALTH AND
ENVIRONMENT

Colorado Deparument
Environment

WATER QUALITY CONTROL
DIVISION OF THE COLORADO
DEPARTMENT OF PUBLIC HEALTH
AND ENVIRONMENT

¥ Pavid Holm, Director
Water Quality Control Division

Colorado Department of Public Health
and Environment









